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NEW APPROACHES AND NEW POLLUTERS: THE
PRACTICAL IMPACT OF THE CLEAN AIR ACT
AMENDMENTS OF 1990
WARREN

I.

H. HusBAND

INTRODUCTION

N November 15, 1990, President Bush signed into law the Clean
Air Act Amendments of 1990,' signifying the culmination of
more than a decade of legislative effort. 2 The product of a consensus
forged over some thirteen years, 3 the Amendments easily represent the
most significant legislation ever passed to control air pollution.
Against a backdrop of global concern about acid rain, the ozone
layer, smog, and toxic emissions from industry, 4 the Congress and the
President have enacted a piece of legislation that win have the farthest
reaching impact of any environmental legislation to date. The Amendments will touch many in the business community that were not previously considered to be "polluters" in the traditional sense. 5 As a
result, many attorneys-not just environmental specialists-may soon
and the
find themselves wrestling with the Clean Air Act Amendments
6
enormous body of regulation the Amendments will spawn.
For the Environmental Protection Agency (EPA), however, and the
vast number of parties who will want input into the formulation of
this ensuing body of regulation, an enormous task lies ahead. Unleashing a "speeding train of regulatory effort," ' 7 the Amendments
will require the EPA to create an unparalleled complex of regulatory
schemes. Like their predecessor, the Clean Air Act Amendments of
1977, the current Amendments require the EPA to meet a number of
tight deadlines in accomplishing this multitude of new regulatory
tasks.8 Of those many deadlines set back in 1977, the Agency met only
0

1.
2.

Pub. L. No. 101-549, 104 Stat. 2399 (1990).
Robert J. Kafin, Revisions Broaden The Impact,NAT'L L.J., Dec. 24, 1990, at 15.

3. Henry V. Nickel, Now,the Race to Regulate, 8 ENvTL. F. 18, 22 (1991).
4. Kafin, supra note 2, at 15.
5. Id.
6. Id.
7. Don G. Scroggin & William J. Hamel, For Industry, No Breathing Easy About Toxic
Pollutants, LEGAL TIEms, Feb. I1,1991, at 39.
8. Nickel, supra note 3, at 18.
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one: establishing a timetable for an air quality modeling conference. 9
Comparatively, implementation of the Clean Air Act Amendments of
1990 will require a far greater effort. No doubt, numerous deadlines
will also be missed through November 15, 1992, the date by which the
majority of the new EPA regulations must be proposed and adopted.
Given the immense scope of the obligations imposed by Congress, of
course, no federal agency could possibly hope to meet all these deadlines. 10 This time crunch will play a crucial role in how the private
advocate approaches the regulatory formulation process. Time constraints will force the shortest possible comment periods on new proposed regulations. As a result, affected parties will need to inform the
EPA of their concerns and provide supporting documentation as
quickly as possible-beforeproposed regulations are formulated."'
A key obstacle in the regulatory process will be the complexity and
ambiguity of the Amendments themselves. One of the most complex
regulatory schemes yet devised, the Amendments are often difficult to
interpret. Numerous provisions were drafted without reference to the
whole document, so new provisions were often not related to previous
ones.' 2 All-night sessions and rushed rewritings exacerbated this problem.' 3 As the regulatory process goes forward, the many discontinuities and contradictions of the Amendments will no doubt pose serious
problems.
Unlike in most regulatory situations, the EPA will be unable to rely
heavily on legislative history to clarify the various inconsistencies in
the Amendments. In contrast to the usually voluminous bulk of legislative history accompanying most Congressional action, the legislative
history of the Amendments is rather sparse.' 4 The substantial changes
the bill went through in the final stages of the legislative process in
both houses negate the relevance of much of the Amendments' legislative history. 15 With little guidance from Congress other than certain
clearly stated Congressional goals and restrictions, the EPA will operate with unusually broad latitude in adopting the final form of the
regulations. Thus, rather than arguments on fine points of law, the
implementation of the Amendments will be driven by "factual and

9.
10.
11.
12.
13.
14.
15.

Id.
Id.
Id. at 19.
Id.
Id.
Id.
Id.
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policy arguments as to the best means of achieving the statutory
6
ends.",'

II.

Tm CLEAN

Am ACT AmENDMENTS

OF 1990

Among the most important titles of the Amendments are those
dealing with the following issues: nonattainment areas (in particular,
ozone nonattainment areas), hazardous air pollutants, sulfur dioxide
emission allowances, permitting, and enforcement. This Article will
deal with each of these titles individually, beginning with some brief
background on the status of each area before the Amendments of
1990. Following this background material, the significant provisions
of the Amendments themselves will be discussed along with their expected impact on both the business community and Florida's regulatory efforts.
A.
1.

NationalAmbient Air Quality Standards(NAAQSs)

Introduction

The Clean Air Act, as amended through 1988, charges the EPA
with establishing national ambient air quality standards (NAAQSs)
for each air pollutant "which may reasonably be anticipated to endanger public health or welfare." 7 Air quality criteria for each of these
pollutants are developed based on current scientific data indicating all
identifiable effects on public health or welfare which may be expected
from various ambient levels of the pollutant. 8 These air quality criteria are published simultaneously with a proposed NAAQS. 19 At the
same time, the EPA must provide information on air pollution control techniques, or "control technique guidelines" (CTGs). These
CTGs include information on available technology, installation and
operating costs, energy requirements, expected emissions reductions,
and environmental impacts. 20 In accordance with formal rulemaking
procedures, the final NAAQS is promulgated after a specified public
comment period. 21 Representing the minimum standards for air quality across the nation," the NAAQSs are the foundation of the na-

16.

Id.

17. 42 U.S.C. § 7408(a)(1)(A) (1988).

18. § 7408(a)(2).
19. § 7409(a)(2).
20. § 7408(b)(1).
21. See § 7607(d) (amended 1990).

22. §7409.
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tional strategy to improve air quality. While states are free to adopt
air standards more strict than the NAAQSs, they may not adopt less
stringent standards. 23 To date, the EPA has promulgated NAAQSs for
only six of the most common air pollutants: carbon monoxide, sulfur
24
dioxide, lead, particulate matter, nitrogen dioxide, and ozone.
The NAAQSs themselves are actually comprised of two tiers of
standards: primary and secondary. Primary standards are principally
based on the scientific data contained in the air quality criteria 2 and
represent the levels of an air pollutant required to protect public
health with an "adequate margin of safety." 26 Secondary standards
are designed to prevent any known or anticipated adverse effects of an
air pollutant on "public welfare." 2 7 Effects on public welfare include
effects "on soils, waters, crops, vegetation, man-made materials, animals, wildlife, weather, visibility, and climate, damage to and deterioration of property, and hazards to transportation, as well as effects on
economic values and on personal comfort and well-being." ' 28 Thus, in
some circumstances, a secondary NAAQS may be more stringent than
a primary NAAQS.
At the federal level, the basic air pollution management unit for
institution of an NAAQS is the "air quality control region" (AQCR).
Each state is divided geographically by the EPA into both intrastate
and interstate AQCRs based on the EPA's determination of whether
the AQCR is necessary to attain and maintain the NAAQSs. 29 Florida
is currently part of six AQCRs, four intrastate and two interstate.3 0
After the promulgation or revision of an NAAQS for a given pollutant, 31 the AQCRs are tested to determine their current status with
32
regard to the NAAQS: attainment, nonattainment, or unclassifiable.
Areas within an AQCR with air quality better than an NAAQS are
further divided into three classes as part of a program for the "prevention of significant deterioration" (PSD) of air quality.3 3 These
three classes of PSD areas are then subjected to various levels of controis to ensure that the EPA-designated "maximum allowable increases" of pollutant are not exceeded as a result of any new sources

23.
24.
25.
26.
27.
28.

§ 7416.
40 C.F.R. §§ 50.4-.12 (1990).
42 U.S.C. § 7409(a) (1988).
§ 7409(b)(1).
§ 7409(b)(2).
§ 7602(h) (amended 1990).

29.

§ 7407(c).

30. 40 C.F.R. pt. 81 app. A at 212 (1990).
31.
process
32.
33.

The promulgation or revision of an NAAQS must occur through a formal rulemaking
set forth in 42 U.S.C. § 7607 (d) (1988) (amended 1990).
§ 7407(d) (amended 1990).
§§ 7470-74 (amended 1990).
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in that area.3 4 The aim is to carefully control and limit the impact of
economic growth on the already "clean" air in these areas.3 5 In contrast, areas that do not meet the NAAQS for a particular pollutant are
designated nonattainment areas, and various pollution control measures must be prescribed by the state to bring these areas within the
NAAQS in an acceptable time period.3 6 Once an area is brought
within the NAAQS, it is redesignated an "air quality maintenance
area" (AQMA) and plans and projections must be developed to en37
sure continued compliance with the NAAQS.
Significantly, the states are charged with "the primary responsibility for assuring air quality. ' 38 As a result, the state environmental
agencies are primarily responsible for ensuring compliance with the
NAAQSs, with the EPA contributing substantially to the budgets of
these state agencies. 39 After the promulgation of an NAAQS, the
state's first task is to develop a state implementation plan (SIP). The
SIP must set forth the emissions limitations, permitting requirements,
and other specific control measures the state will apply to particular
sources or source categories within an area to ensure attainment or
maintenance of the NAAQS. 40 In particular, the SIP must detail the
emissions limitations and control measures that will be used to bring
the various state nonattainment areas into compliance with the
NAAQS in annual incremental reductions, representing "reasonable
further progress," and within specified time limits. 41 At a minimum,
these measures and timetables must be based on the adoption of "reasonably available control technology" (RACT).4 2 The SIP must also
include the measures the state will take to ensure no significant deterioration will occur in the various PSD areas of the state. 43 After reasonable notice and public hearing, the state formally adopts the SIP
and submits it to the EPA for approval. 44 The EPA may then either
approve the SIP or modify and revise the SIP as it deems necessary. 45
The EPA's main sanctions for states failing to adopt adequate SIPs

34. § 7473.
35. §§ 7470-71 (amended 1990).
36. § 7502 (amended 1990).
37. 40 C.F.R. § 51.40 (1990); see FLA. ADmua.
38. 42 U.S.C. § 7407 (1988) (amended 1990).
39. § 7405 (amended 1990).
40. § 7410 (amended 1990).
41. § 7502(a)-(b) (amended 1990).
42. § 7502(b)(3) (amended 1990).
43. § 7471 (amended 1990).
44. § 7410(a) (amended 1990).
45. § 7410(c) (amended 1990).

CODE ANN.

r. 17-2.460 (1990).
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are the withholding of federal funds46-including federal highway
funds-and the issuance of orders prohibiting construction or modification of any major source in a nonattainment area.47
Despite the state's primary responsibility, the EPA still maintains
de facto control of air pollution regulation. First and foremost, the

EPA both defines the NAAQSs and exercises ultimate control over
the contents of SIPs. 48 In addition, the EPA maintains control

through its financial and technical assistance to state environmental

programs. 49 Finally, the EPA also retains concurrent authority to en-

force the requirements of any SIP.5 0 The result is a dual federal and
state regulatory and enforcement structure for air pollution control.51
In concert with the NAAQSs, various other control strategies supplement the basic system. First, the EPA must establish more stringent "new source performance standards" (NSPSs) for all source
categories deemed to be significant contributors to air pollution that
endangers public health or welfare.5 2 These NSPSs, applicable to all
new or modified sources within these categories, are to reflect the reduction in emissions to be obtained from using the "best technological system of continuous emission reduction.

'53 The

SIP must address

how a state intends to implement and enforce these NSPSs.5 4 More
than sixty categories of sources are now subject to these special standards.55
Second, two kinds of preconstruction permitting and review are required for the construction and operation of new plants or plant modifications that constitute "major stationary sources" or "major
emitting facilities." '56 The type of review depends upon the attainment

46. § 7506 (amended 1990).
47. §§ 7410(a)(2)(I), 7413(a)(5) (amended 1990); Kafin, supra note 2, at 17.
48. See supranotes 17-23, 44-47 and accompanying text.
49. See supranote 39 and accompanying text.
50. 42 U.S.C. § 7413(a) (1988) (amended 1990).
51. Currently, Florida is within the jurisdiction of the EPA's Region IV, headquartered in
Atlanta, Georgia. 40 C.F.R. § 1.7(b)(4) (1990).
52. 42 U.S.C. § 7411 (1988) (amended 1990).
53. § 7411(a)(1) (amended 1990).
54. § 7411(c) (amended 1990).
55. 40 C.F.R. § 60.30-.748 (1991); John Quarles & William Lewis Jr., Navigating the Rules
and Fog, LEo T m, Feb. 11, 1991, at 40.
56. 42 U.S.C. §§ 7475(a), 7503 (1988) (amended 1990).
"Major stationary source" or "major source" is used throughout the Act, as well as in reference to the preconstruction requirements in non-attainment areas, and is generally defined as any
source that emits or has the potential to emit one hundred tons or more per year of any air
pollutant. § 76020). "Major emitting facility" is used in reference to preconstruction requirements in PSD areas and is defined as any source from a statutory list of specified types of
sources that emits, or has the potential to emit, one hundred tons per year or more of any air
pollutant, or any other source having the potential to emit 250 tons per year or more of any air
pollutant. § 7479(1) (amended 1990).
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status of the area in which the plant is located. In PSD areas, the
review is geared toward ensuring the use of the "best available control
technology" (BACT)5 7 and continuous monitoring to ensure that pollutants do not exceed maximum allowable increases.58 In nonattainment areas, the review is far more severe. Major new sources are
required to comply with the "lowest achievable emission rate"
(LAER),5 9 the most stringent emission limitation imposed. 0 Significantly, the emission increase from any new source must be offset by a
previous decline in total emissions in that area, so that reasonable further progress toward attainment of the NAAQS is maintained in accordance with the SIP.61

Last, Congress has generally placed a great deal of emphasis on
controlling emissions from "moving sources." 62 These controls are designed to significantly reduce emissions from a variety of transportation sources, including automobiles, light- and heavy-duty vehicles,
motorcycles, and even aircraft. 63 Congress has mandated vehicle tailpipe emission reductions for hydrocarbons (a contributor to smog)
and carbon monoxide on the order of ninety-six to ninety-eight percent. 64
2. Title I- "Provisionsfor Attainment and Maintenanceof
NationalAmbient Air Quality Standards"
As a result of the poor performance of most major urban areas in
attaining the NAAQS, Congress has substantially changed the requirements for all nonattainment areas. 65 Though the attainment of the
other NAAQSs has been difficult, perhaps none has been quite so elusive as the NAAQS for ozone. 6 As a result, although the Amendments include a number of new provisions aimed at achieving the
NAAQSs for all six original pollutants, by far the most comprehensive scheme involves ozone nonattainment areas. 67 This latter scheme
probably will have the broadest reach of any portion of the Amend68
ments and affect the broadest cross section of new businesses.
57.

§ 7475(a)(4).

58.

§ 7475(a).

59.
60.
61.

§ 7503(2) (redesignated § 7503(a)(2) 1990).
§ 7501(3).
§ 7503(1) (redesignated § 7503(a)(1) 1990).

62.
63.

§§ 7521-74 (amended 1990).
Id.

64. Quarles & Lewis, supranote 55, at 40.
65.
66.
67.
68.

Id.
Kafin, supra note 2, at 17.
Id.
Id.
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Initially, states will be required to submit revised SIPs for all ozone
nonattainment areas, as well as many of the nonattainment areas for
the other five pollutants. 69 In addition, Congress has set new deadlines
for achieving the NAAQSs. Newly designated or redesignated nonattainment areas for sulfur oxides, nitrogen dioxide, or lead must meet
the NAAQS no later than five years from the date of their nonattainment designation." For ozone, carbon monoxide, and particulate mat71
ter, the deadlines are based on the severity of an area's pollution.
For ozone, nonattainment areas are subclassified as either marginal,
moderate, serious, severe, or extreme based on their levels of ozone
concentration.7 2 Each area category is subject to progressively more
73
stringent pollution control measures and schedules of compliance.
Marginal areas are to achieve attainment within three years (by November 15, 1993), with longer periods for areas within each of the
higher ozone level categories. 74 Within twenty years (by November 15,
2010), Los Angeles-the only area ranked extreme for ozone-must
meet the ozone NAAQS. 75
To control ozone, the basic pollutant that causes smog, Congress
has adopted several strategies. Foremost among these strategies is the
one concerning "volatile organic compounds" (VOCs). VOCs are precursors of smog that are produced through evaporation from chemical
compounds used in many common products such as paints, glues,
inks, cleaning fluids, and certain cooking ingredients.7 6 Once these
VOCs escape into the atmosphere, they are converted via a photochemical reaction with sunlight into smog.7 7 Because of the widespread use of VOC-emitting products, control measures aimed at
reducing VOC emissions will have a significant impact on many small
78
business operations, as well as on consumer behavior.
In order to control VOCs, a host of new control measures and regulations must be implemented. As in the past, reasonably available control technology (RACT) will be a minimum requirement for all
existing sources, and control technique guidelines (CTGs) will be
forthcoming from the EPA. 79 Much of this regulatory strategy, how-

69. 42 U.S.C.S. §§ 7502, 7504, 7511-14 (Law. Co-op. Supp. 1991).
70. §§ 7514(a), 7514a(a).
71. §§ 7511(a), 7512(a), 7513(c).
72. § 7511(a).
73. § 7511a(a)-(e).
74. Id.
75. Id.; 56 Fed. Reg. 56,694, 56,727 (1991) (to be codified at 40 C.F.R. § 81.305) (specifically referring to Orange and parts of Riverside Counties); Quarles & Lewis, supra note 55, at

40.
76.
77.
78.
79.

Kafin, supra note 2, at 17.
Id.
See generallyid.
42 U.S.C.S. § 7511a(a)-(e) (Law. Co-op. Supp. 1991).
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ever, will be introduced in the revised SIPs required of all states with
ozone nonattainment areas. s0 The revised SIPs for all areas designated
moderate or worse are required to demonstrate a net reduction in total
emissions of VOCs and nitrogen oxides (another precursor of smog)
equaling at least fifteen percent of base levels by November 15, 1996.81
Each year thereafter, the SIP must provide for the emissions reduc82
tions necessary to reach the NAAQS by the prescribed target date,
with three percent per year being the minimum reduction for areas
classified as serious or worse. 83 As a result, SIPs will surely call for a
new wave of tight controls on individual industrial polluters. Undoubtedly, reduction in VOCs will be impossible "without regulating
tens of thousands of small and medium-sized businesses [that were]
never before subject to air pollution controls."84
VOCs will be extraordinarily difficult to control, however, because,
unlike most other pollutants, they are not products of combustion
that are ordinarily channeled through exhaust systems.8 5 Such well-defined emission points simplify measurement and provide logical locations for control equipment, such as filters and scrubbers. 8 6 VOCs, on
the other hand, are "fugitive emissions." As the fluids containing
these targeted chemical compounds dry, the VOCs evaporate away
and are carried "into the air and out the windows automatically."87
In relation to VOCs, the Amendments also broaden the scope of
new and modified facilities subject to new-source review. Previously,
only sources with the potential to emit one hundred tons per year or
more of a given pollutant were defined as "major sources" and subjected to new-source review.8 ' Under several provisions of the Amendments, much smaller sources, some emitting as few as five tons of
VOCs per year, are defined as "major sources" and are subject to
such review, depending upon the ozone nonattainment classification
of the area. 9 For areas designated serious or worse, certain optional
offsets may also affect whether a modification will be subject to newsource review at all. In these areas, certain modifications may avoid

80. Kafin, supra note 2, at 17.
81. 42 U.S.C.S. § 7511a(b)(1)(A)(i), (c)-(e) (Law. Co-op. Supp. 1991).
82. Id.
83. § 751 la(c)(2)(B), (d)-(e).
84. Kafin, supranote 2, at 17.
85. Id. at 17.
86. Id.
87. Id.
88. See supra note 56.
89. 42 U.S.C.S. § 751 la(b)(1)(ii), (c)-(e) (Law. Co-op. Supp. 1991).
These provisions apply the emissions thresholds to "any stationary source or group of sources
located within a contiguous area and under common control." Id.
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this review if the source owner or operator offsets any increased emissions by reducing emissions from other units within the source by a
factor of at least 1.3 to 1.90 If this option is exercised in serious or
severe ozone areas, the modifications need only comply with BACT
rather than the more stringent LAER. 91 In addition, Congress has
made new-source review in ozone nonattainment areas stricter by increasing the required offset in area-wide emissions reductions that
must be shown before permitting new sources. The ratio of total VOC
emission reductions to the total increased emissions from a new or
modified source must now be on the order of 1.1-1.5 to 1, based upon
the area classification and whether best available control technology
(BACT) is used. 92
The EPA also has significant discretion in regulating VOC-emitting
consumer and commercial products, which could include paints,
glues, household cleaners, and aerosol sprays. 93 First, the EPA must
conduct a study to determine which of these products emit VOCs that
potentially contribute to ozone levels in excess of the NAAQS94 By
November 15, 1993, the EPA must conclude the study and publish a
list of product categories that account for at least eighty percent of

VOC emissions in ozone nonattainment areas. 95 The EPA will set priorities on these categories and divide them into four groups, with regulations being published for one group every two years. Within eight
years, regulations requiring the use of "best available controls" must
be in place for all categories. 96 Permissible regulatory measures include registration and labeling requirements, prohibitions or limitations on manufacture and sale, self-monitoring and reporting,
economic incentives, and packaging rules. 97 Control technique guidelines (CTGs) may be issued in lieu of regulations if these will be at
least as effective in reducing VOC emissions.9 8 These product regulations will cover wholesalers and importers, as well as manufacturers,
but apparently not retailers. 99
90. § 75lla(c)(7)-(8), (d), (e)(2).
91. § 751 la(c)(7)-(8), (d).
92. § 7511a(a)(4), (b)(5), (c)(10), (d)(2), (e)(1).
93. Kafin, supra note 2, at 17.
94. 42 U.S.C.S. § 751lb(e)(2) (Law.Co-op.Supp. 1991).
95. § 7511b(e)(3)(A).
96. Id.
"Best available controls" means those emission reductions the EPA determines are achievable
through the application of the most effective control measures, taking into consideration "technological and economic feasibility, health, environmental, and energy impacts." §
7511b(e)(1)(A).
97. § 751lb(e)(4).
98. § 751lb(e)(3)(C).
99. Kafin, supra note 2, at 17.

CLEAN AIR A CT AMENDMENTS

1991]

Finally, Title II of the Amendments deals with vehicle emissions,
which are the primary cause of smog.100 These "mobile sources,"
ranging from heavy-duty trucks to automobiles, are subject to a variety of new tailpipe emissions standards. 0' Additional related measures
include rules requiring the reformulation of gasoline in specified nonattainment areas, 0 2 the oxygenation of gasoline in carbon monoxide
nonattainment areas, 0 3 the abolition of leaded gasolines by 1995,104
and provisions to motivate auto manufacturers to produce vehicles using cleaner alternative fuels.105 Various other provisions aimed at vehicle-produced ozone are located elsewhere in the Amendments,
including requirements for installation of vapor recovery equipment
on gasoline pump nozzles'0 and mandatory auto inspection and maintenance programs in the various categories of ozone nonattainment
areas. 0 7
3.

Impact

The breadth and scope of Title I's effect on the business community
should not be underestimated. In addition to major "traditional"
sources of industrial pollution, much smaller businesses-furniture refinishers, painters, printers, restaurants with charcoal broilers, and a
host of others-producing much smaller quantities of VOCs-will
likely face volumes of new regulation. 08 For example, the VOC controls currently imposed by the South Coast Air Quality Management
District in Southern California would "fill a notebook several inches
thick."' 9 These businesses can expect to be saddled with numerous
tasks: inventorying current VOC emissions, applying for permits, installing and implementing a variety of emissions control measures,
monitoring, and record-keeping. In addition, many of these busi100. Id.
101.

42 U.S.C.S. § 7521 (Law. Co-op. Supp. 1991).
102. § 7545(k). For proposed standards for reformulated gasoline, see 56 Fed. Reg. 31,176
(1991) (to be codified at 40 C.F.R. pt. 80) (proposed July 9, 1991).
103. § 7545(m). For proposed guidelines for oxygenated gasoline credit programs see 56 Fed.
Reg. 31,154 (1991) (to be codified at 40 C.F.R. pt. 80) (proposed July 9, 1991). This credit
program allows the use of marketable oxygen credits from the sale or use of gasolines with

higher oxygen content than required to offset the sale or use of gasolines with lower oxygen
content than required. Id. These credits, however, are only useable in the area in which they are

created; they may not be transferred between nonattainment areas. Id. at 31,155.
104.

42 U.S.C.S. § 7545(n) (Law. Co-op. Supp. 1991).

105. §§ 7581-90.
106. § 7511 a(b)(3), (c)-(e).
107. § 7511a(a)(2)(B), (b)(4), (c)(3), (d)-(e).
108. Kafin, supra note 2,at 17.

109. Id.
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nesses may now find themselves defending against citizen lawsuits."1
In Florida, DER will initially be busy responding to proposed regulations and making plans to implement anticipated regulations. Naturally, the process of revising the SIP to conform with ensuing final
regulations will also be a very labor-intensive process. In addition,
DER is currently busy conducting a revised emissions inventory of
pollutants in all nonattainment areas to be submitted as a required
part of the SIP."' In July 1991, the agency submitted a draft inventory plan, with the actual draft inventory due in May 1992.112 The final inventory is due November 15, 1992."1 The inventory process will
require a great deal of coordination with local air quality agencies,
4
and DER will use contractual help if its budget will permit it.1
Currently, six urban Florida counties are designated ozone nonattainment areas: Broward, Dade, Palm Beach, Hillsborough, Pinellas,
and Duval.' The EPA has designated the Broward/Dade/Palm
Beach air shed a moderate ozone nonattainment area, the worst classification in Florida." 6 Though 1987-1989 monitoring data indicated the
area was borderline between marginal and moderate, both the EPA
and DER consider it a moderate area." 7 Thus, despite a request from
the Broward County Environmental Quality Control Board, DER has
declined to petition the EPA for a reclassification of the area to marginal.1 General requirements of the revised SIP for this area will include implementation of RACT and a vehicle inspection and
maintenance program (both required of all ozone nonattainment areas), plus at least a fifteen percent reduction in VOCs by November

110. Id.
111. 42 U.S.C.S. § 7502(c)(3) (Law. Co-op. Supp. 1991); Interview with Tom Rogers, Administrator, Air Modelling & Assessment Section, Fla. Dep't of Envtl. Reg., in Tallahassee, Fla.
(July 10, 1991) (notes on file, Fla. Dep't of State, Div. of Archives, Tallahassee, Fla.).
112. Interview with Tom Rogers, supra note 111.
113. 42 U.S.C.S. § 7511a(a)(1), (b)-(e) (Law. Co-op. Supp. 1991).
114. Interview with Tom Rogers, supra note 111.
115. FLA. ADmnm. CODE ANN. r. 17-2.410(1) (1990). Notably, if 1988-1990 monitoring data
were used, only the Hillsborough/Pinellas air shed would be nonattainment for ozone and classified as a marginal area. If currently available 1989-1991 figures were used, all areas in the state
would be in attainment for ozone. Interview with Larry George, Chief, Bureau of Air Monitoring & Assessment, Fla. Dep't of Envtl. Reg., in Tallahassee, Fla. (Aug. 14, 1991) (notes on file,
Fla. Dep't of State, Div. of Archives, Tallahassee, Fla.).
116. Interview with Tom Rogers, supra note 111.
117. Id.
118. Id.
"Within ninety days [of] the initial classification," the EPA has the authority to reclassify an
area to the next higher or lower class if the area is within five percent of a class cut-off. 42
U.S.C.S. § 7511(a)(4) (Law Co-op. Supp. 1991).

19911

CLEAN AIR ACTAMENDMENTS

15, 1996."19 In addition, the SIP must also require owners and operators of gasoline dispensing systems in this area to install and operate
gasoline vapor recovery systems for the fueling of vehicles. 2 0 The Broward/Dade/Palm Beach air shed must meet the primary NAAQS for
ozone by November 15, 1996.121
Turning to the other classes of ozone nonattainment, the only marginal area of the state is the Hillsborough/Pinellas air shed.'2 The
EPA has proposed adding Pasco County to this nonattainment area,
and despite Pasco County's classification as unclassifiable/attainment
in a recent final list of nonattainment areas, DER and EPA are still
reviewing this possibility.'2 The Hillsborough/Pinellas air shed will
also be subject to the general requirements of implementing RACT
and a vehicle inspection and maintenance program. 2 4 This air shed
will have to meet the primary NAAQS for ozone by November 15,
1993.125
Though currently a nonattainment area, Duval County is classified
a "transitional area" because the 1987-1989 monitoring data indicated
the area was in compliance with the NAAQS.126 If the area can sustain
compliance throughout 1991, the area will be redesignated an air quality maintenance area (AQMA), and a ten-year plan demonstrating
continued maintenance of the NAAQS must be submitted. 2 7 If the
area cannot maintain the NAAQS through 1991, it will be reclassified
based on its excess ozone concentration.'in
B.
1.

HazardousAir Pollutants

Introduction

Under the Clean Air Act, as amended through 1988, the EPA is
directed to limit emissions of "hazardous air pollutants" (HAPs) by
establishing "national emission standards for hazardous air pollutants" (NESHAPs). 2 9 A "hazardous air pollutant" is defined as a
pollutant that "causes, or contributes to, air pollution which may rea-

119.

42 U.S.C.S. § 7511a(b)(1)(A)(i), (c)-(e) (Law. Co-op. Supp. 1991).

120. § 7511a(b)(3).
121. § 751 1(a).
122. Interview with Tom Rogers, supra note I11.
123. Interview with Larry George, supra note 115; 56 Fed. Reg. 56,694, 56,740-41 (1991) (to
be codified at 40 C.F.R. § 81.310).
124. 42 U.S.C.S. § 7511a(a)(2)(A)-(B) (Law. Co-op. Supp. 1991).
125. § 7511(a).
126. Interview with Larry George, supra note 115; see U.S.C.S. § 751 le (Law. Co-op. 1991).
127. §§ 751le, 7505a(a), 7505a(b) (requiring submission of an additional ten-year plan eight
years after the redesignation to attainment).
128. See§7511e.
129. 42 U.S.C. § 7412 (1988) (amended 1990).
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sonably be anticipated to result in an increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness."' 30
Once the EPA includes a particular pollutant on the list of HAPs, a
NESHAP is established within six months .'3 The NESHAP is to be

set at a level that provides "an ample margin of safety" to protect the
public health.1 2 If the EPA determines that the prescription or enforcement of a NESHAP is not feasible, the EPA may promulgate a
"design, equipment, work practice or operational standard" that
would adequately protect public health with an ample margin of
safety.33 The EPA must also issue control technique guidelines
34
(CTGs) for HAPs.
Because the developing scientific understanding of diseases such as
cancer suggest that there are no safe levels of exposure to many pollutants, the EPA has found its authority over HAPs largely unworkable. 35 Dealing primarily with determining the risk of cancer from
exposure to various air pollutants, the EPA has adopted "health risk
assessments based on computer extrapolations of animal studies" to
evaluate suspected HAPs.136 Designed to produce upper bounds to the
risk that are greater, and sometimes significantly greater, than the true
health risk, these risk assessments neither precisely gauge the real hazard to humans, nor aid the policy determination of defining an ac37
ceptable level of risk.
As a result of these difficulties in establishing a scientific basis for
determining health risks, the EPA has promulgated NESHAPs for a
total of only eight pollutants under the old law: asbestos, benzene,
beryllium, coke oven emissions, inorganic arsenic, mercury, radionuclides, and vinyl chloride 3 Critics from both Congress and environmental groups have repeatedly attacked the EPA for its failure to
regulate a greater number of toxic air pollutants. 39 Congress, responding to both internal and external frustrations with this slow
process, has seized the initiative in the process of designating HAPs.
2.

Title III- "HazardousAir Pollutants"

With the adoption of the 1990 Amendments, Congress is aiming for
an overall seventy-five percent reduction in emissions of hazardous air
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.

§ 7412(a)(1), amended by 42 U.S.C.S. § 7412(a)(6) (Law. Co-op. Supp. 1991).
42 U.S.C. § 7412(b)(1)(B) (amended 1990).
§ 7412 (b)(1)(3), amended by 42 U.S.C.S. § 7412(d) (Law. Co-op. Supp. 1991).
42 U.S.C. § 7412(e), amended by 42 U.S.C.S. § 7412(h) (Law. Co-op. Supp. 1991).
42 U.S.C. § 7412(b)(2) (amended 1990).
Quarles & Lewis, supranote 55, at 40.
Scroggin & Hamel, supra note 7, at 39.
Id.
40 C.F.R. § 61.01(a) (1991).
Scroggin & Hamel, supra note 7, at 41.
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pollutants. 14° Circumventing the slow pace of past regulatory efforts,
Congress has fundamentally altered the regulatory process. Rather
than directing the EPA to first determine what substances are HAPs
and then set NESHAPs, Congress has assumed the role in the first
14
stage of the process and has designated 189 air pollutants as HAPs. 1
For each of these 189 HAPs, the EPA is now left to promulgate a
list of "major source categories."' 142 The EPA must also list categories
of "area sources" that present a threat of adverse effects to human
health or the environment. 43 By November 15, 1995, the EPA must
reduce this latter list to area source categories representing ninety percent of the area source emissions of the thirty HAPs presenting the
greatest health risks in the largest number of urban areas.'"
Next, the EPA must establish NESHAPs for each of these categories. For major sources, these emission standards must reflect the
emission levels that can be reached with the use of "maximum achievable control technology" (MACT).145 For area sources, the EPA may
elect to adopt NESHAPs that only reflect emission reductions that
may be achieved through the use of "generally available control technology" (GACT).14 Emission levels mandated for new sources may
not be less stringent than those achieved by the "best controlled similar source."' 47 For existing sources, emission levels may be less stringent, but not less than those achieved by a fixed percentage of the best
controlled similar sources.'"
By November 15, 1992, NESHAPs must be issued for at least the
forty source categories considered by the EPA to be of highest priority. 49 Percentages of the remaining categories will be regulated in the
following years, with the NESHAPs for all categories in place by No-

140.

OFFICE OF AIR & RADATiON, U.S. E.P.A., IMPLEENTATiON STRATEGY FOR THE CEAN

Am ACT AmENDmENTs OF 1990, at 1 (1991) [hereinafter IMPLEMENTATION STRATEGY].
141.
142.

42 U.S.C.S. § 7412(b)(1) (Law. Co-op. Supp. 1991).
§ 7412(c)(1).

A major source is any stationary source or group of such sources in a contiguous location and
under common control that emits or has the potential to emit ten tons or more of any HAP
annually, or twenty-five tons or more of any combination of HAPs annually. § 7412(a)(1).
143. § 7412(c)(3).
Area sources are any stationary sources of HAPs that are not major sources. § 7412(a)(2).
For a preliminary draft list of both major source and area source categories, see 56 Fed. Reg.
28,548 (1991).
144. 42 U.S.C.S. § 7412(c)(3) (Law. Co-op. Supp. 1991).

145.

§ 7412(d)(2).

146.
147.
148.
149.

§ 7412(d)(5).
§ 7412(d)(3).
Id.
§ 7412(e)(1)(A). For factors considered in determining priorities, see § 7412(e)(2).
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vember 15, 2000.150 By November 15, 1992, the EPA must publish a
schedule establishing dates for promulgation of NESHAPs for each
source and area category. 51 Generally, all existing sources must be in
compliance with a NESHAP no later than three years after its prom152
ulgation.
If a source can demonstrate early emissions reductions, however,
the source will receive an extension on the three-year compliance period. Sources able to show a ninety percent decrease in HAP emissions (ninety-five percent for hazardous particulates) based on a 1987
baseline will qualify for an additional six years in which to comply
with an otherwise applicable NESHAP1 53 This reduction, however,
54
must be achieved before the applicable NESHAP is first proposed.1
The extension is also available if, before the proposal of the NESHAP, the source enters into an enforceable agreement to achieve the
ninety percent reduction by January 1, 1994.15- This extension comes
in the form of a permit from either the EPA or a state operating un56
der an approved Title V permit program.1
No later than November 15, 1996, the EPA will report to Congress
57
on any health risks remaining after adoption of the new NESHAPs.
If the EPA determines there are any significant residual health effects
from the remaining emissions under the promulgated standards, the
EPA has eight years from the initial promulgation to adopt stricter
standards. 58 These stricter standards must provide an ample margin
of safety to protect public health (the basic criteria before enactment
of the Amendments), but a more stringent standard may be adopted if
necessary to prevent an adverse environmental effect. 59 For carcinogens, the EPA is required to promulgate new standards if the risk of
cancer to the most exposed individual exceeds one in one million.160
In addition, the Amendments also call for a National Academy of
Sciences review of the EPA's risk assessment methodology for conducting health risk assessments.1 6' Because this risk assessment process

150. § 7412(e)(1).
151. § 7412(e)(3).
152. § 7412(i)(3).
153. § 7412(i)(5).
154. Id.
155. § 7412(i)(5)(B).
156. States may require reductions in excess of 90% as a condition of granting extensions. §
7412(i)(5)(A).
157. § 7412(f(1).

158.

§ 7412(f(2).

159.
160.
161.

Id.
Id.
§ 7412(o)(1).
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forms the basis of all the NESHAPs, the methodology and practices
involved are vitally important. The review, scheduled for completion
by April 1992, will focus on the techniques used to estimate cancer
risks and HAP exposure levels. 162 The methodology is being scrutinized particularly to determine whether the EPA's risk assessment
practices ensure the required disclosure of assumptions and uncertainties in the risk assessment process. 63 After the completion of the review, the EPA will revise its guidelines for carcinogenic risk
assessment through formal rulemaking, taking into consideration the
Academy's recommendations. 64
3. Preventing IndustrialSpills of Extremely HazardousSubstances
Extremely hazardous substances (EHSs) are those known to cause
or that may reasonably be anticipated to cause death, injury, or serious adverse effects to human health or the environment in the event
of accidental release. 6 5 In the wake of the Bhopal tragedy, Congress
has subjected potential sources of these EHSs to further EPA regulation. The EPA must promulgate an initial list of one hundred of the
most dangerous of these substances by November 15, 1992, with Congress specifically prescribing sixteen substances to be included on that
list. 66 Factors to be considered in making these determinations include
the severity of the adverse effect, the likelihood of accidental release,
and the potential magnitude of human exposure to an accidental release. 167
Congress has empowered the EPA to promulgate release prevention, detection, and correction requirements to avoid industrial spills
of EHSs. 16 These requirements will include monitoring, record-keeping, vapor recovery, secondary containment, and other design, equipment, work practice and operational requirements. 6 9 Facilities
handling EHSs will also be required to conduct hazard assessments
and to develop risk-management plans to prevent accidents, as well as
emergency response programs to react to accidental releases. 170 Facilities will have to comply with the regulations no later than three years
after promulgation.17 1 In addition, the Amendments set up a five-

162. § 7412(o)(2).
163. Scroggin & Hamel, supra note 7, at 41.
164. 42 U.S.C.S. § 7412(o)(7) (Law. Co-op. Supp. 1991).
165. § 7412(r)(3).
166. Id.
167. § 7412(r)(4).
168. § 7412(r)(7)(A). These regulations must be promulgated by November 15, 1993. §
7412(r)(7)(B)(i).
169. § 7412(r)(7)(A).
170. § 7412(r)(7)(B)(ii).
171. § 7412(r)(7)(B)(i).
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member board, the Chemical Safety and Hazard Investigation Board,
similar to the National Transportation Safety Board, to investigate
chemical accidents that result in death, serious injury, or substantial
17 2
property damage.
4.

Impact

With the process of implementing the new HAP program under
way, immediate attention from affected industries and parties is
clearly warranted. 7 3 Initially, the major concern may be with the list
of HAPs designated by Congress. Under the Amendments, after May
15, 1991, any person may petition the EPA to modify the original list
of 189 HAPs.174 If the petitioner demonstrates, or the EPA determines, that the substance is "an air pollutant and that emissions, ambient concentrations, bioaccumulation or deposition of the substance
are known to cause or may reasonably be anticipated to cause adverse
effects to human health or adverse environmental effects," the substance will be added to the list. 7 5 If the petitioner shows, or the EPA
finds, that "there is adequate data on the health and environmental
effects of the substance" to establish an absence of any potential or
76
actual adverse effects, the substance will be deleted from the list.
Clearly, the burden lies with the petitioner to show that a substance
should be added or deleted from the list.'"
The process by which the EPA determines which industrial source
categories will be regulated is already in progress. Agency drafts list
"hundreds of categories for which individual MACTs will be developed.' 78 These categories include a wide variety of industries, including oil refineries, various chemical manufacturers, iron and steel
manufacturers, magnetic tape manufacturers, pulp and paper mills,
dry cleaning establishments, and wood furniture producers. 7 9 This
classification process will be critical in determining the specific controls placed on a company's operations, as MACT will be based on
the controls employed by the best-performing facilities in a category

172. § 7412(r)(6); Scroggin & Hamel, supranote 7, at 42.
173. Scroggin & Hanel, supra note 7,at 42.
174. 42 U.S.C.S. § 7412 (b)(3)(A) (Law. Co-op. Supp. 1991).
175. § 7412(b)(3)(B).
176. § 7412(b)(3)(C).
177. Scroggin & Hamel, supra note 7, at 42.
178. Id.
179. Id. For a preliminary draft list of both major source and area source categories, see 56
Fed. Reg. 28,548 (1991).
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or subcategory.'80 Thus, it is vital for businesses that believe their
processes are distinctly different from others in their category or subcategory to begin developing the information detailing the differences
in these processes.' 81 In addition, the National Academy of Sciences
review of the EPA's risk assessment methodology gives interested parties an opportunity to address the appropriateness of relying on that
methodology in environmental regulation.182
Proposed regulations on the early reduction program to provide extensions for NESHAP compliance also have several features of
note."' First, the EPA's definition of "source" for early reduction
credits would allow a source to pool multiple units within a single facility.'1 This pooling would be permitted as long as the owner or operator cut facility-wide emissions by ten tons per year for facilities
with baseline emissions of more than twenty-five tons per year, or five
tons per year for those facilities with baseline emissions below twentyfive tons per year."8 5 Though designed to provide flexibility to encourage participation in the program, this pooling option may be of concern to many in the environmental community.
Second, the proposed regulations have special provisions with regard to certain high-risk HAPs that pose significant health risks even
at low levels of exposure. 18 6 From the list of 189 HAPs, the EPA has
designated thirty-five as high-risk pollutants.'87 Twenty-six of these
pollutants are known carcinogens, with the remaining nine being noncarcinogens.' 8 8 Each of these thirty-five high-risk HAPs is assigned a
weighted index factor, ranging from 100,000 to 10, for calculating
emission reductions.' 8 9 The remaining 154 HAPs will have a weighted
index factor of one. '9° Thus, decreases in high-risk HAPs are encouraged as even relatively small reductions could be a significant step toward achieving the ninety percent overall HAP reduction required to
qualify for the six-year compliance extension.' 9'

180.
181.
182.
183.

See supra notes 145-48 and accompanying text.
Scroggin & Hamel, supranote 7, at 42.
Id.
56 Fed. Reg. 27,338 (1991) (to be codified at 40 C.F.R. pt. 63) (proposed June 13,

1991).
184.
185.
186.
187.
188.
189.

Id. at 27,341-53.
Id. at 27,341.
Id. at27,354.
Id.
56 Fed. Reg. at 27,354.
Id. at 27,354-55.

190.

Id.

191.

Id.
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C. Sulfur Dioxide Emission Allowances
1.

Introduction

In the past, the approach of Congress toward air pollution has been
to develop statutes commanding industry to achieve defined levels of
pollution control. g2 The approach toward controlling sulfur dioxides,
the major culprit in the production of acid rain, was no different. Under the pre-1990 Clean Air Act, sulfur dioxide was regulated like the
other five major pollutants, with an NAAQS set by the EPA and control measures prescribed by the SIPs. With global concern about acid
rain at an all-time high, however, Congress has decided to tackle the
problem differently. Faced with a growing body of scientific data on
the already widespread effects of acid rain in both the United States
and Canada, Congress has opted to gamble on a market-based system
to reduce sulfur dioxide emissions.
2.

Title IV-

"Acid Deposition Control"

Aiming for a ten million ton annual reduction in sulfur dioxide
emissions (about half of the current levels), and a two million ton annual reduction in nitrogen oxide emissions, 93 the innovative and
somewhat controversial market system will be based on the free trading of sulfur dioxide emissions "allowances." Congress is betting that
this market system will promote unparalleled flexibility, efficiency,
conservation, and innovation in achieving substantial pollution reductions.194 Unlike the past practice, compliance with the emission limitations will not be measured by the ability to meet an absolute level of
pollution reduction. Instead, compliance will be based on a facility's
ability to match its emissions levels with the number of emissions allowances it will be able to acquire, either from the EPA or on the

open market. 195
Subject to initial permitting to set emissions limits and allowance
levels,'96 each facility will start with one allowance for each ton of
permissible annual sulfur dioxide emissions. 197 Permissible emissions

192. Carl Pavetto & Sam Bae, Acid Rain, Now a Hot Commodity, LEGAL Tm , Feb. 11,
1991, at 39.
193. 42 U.S.C.S. § 7651(b) (Law. Co-op. Supp. 1991); Pavetto & Bae, supra note 192.
194. Pavetto & Bae, supra note 192, at 39-41.
195. 42 U.S.C.S. § 765lb(f) (Law. Co-op. Supp. 1991).
196. § 7651g(a). The initial permit application must be accompanied by a compliance plan
demonstrating how each generating unit within the facility will comply with its emission requirements. § 7651g(b).
197. § 7651a(3).
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levels, and hence the number of allowances given to each facility by
the EPA, are set by the Amendments based on annual fuel consumption. 9 8 In addition to these allocated allowances, the EPA is also required to hold auctions and direct sales of a designated reserve of
annual allowances. 199 If a facility's emissions will exceed its original
allocation of allowances, it will be forced to buy additional allowances
on the open market. Conversely, facilities able to reduce emissions below their allowance levels will be free to sell their excess allowances or
save them for future years or future growth.2 00 By May 1992, the EPA
must develop regulations governing the allowance market, establishing
trading guidelines and practices. 20' The Amendments mandate several
features of these regulations: allowances may not be used retroactively
to cover past emissions, allowances may be carried forward and applied to future emissions, and allowances may be transferred before
their actual issuance. 20 2 Also by May 1992, the EPA must promulgate
regulations covering the allowance tracking and transfer system in order to foster "an orderly and competitive functioning of the allowance system. ' 20 3 To a large extent the success of the entire acid rain
program will depend on the EPA's ability to create an efficient market mechanism.
Beginning January 1, 1995, Phase I will commence and affect 110
of the largest, highest polluting, coal-fired electric power plants, specifically named in the Amendments. 2°4 After that date it will be unlawful for sulfur dioxide emissions at these facilities to exceed the number
of allowances held. 205 Allowance allocations are specifically prescribed
in the Amendments for each of the 110 affected facilities and each of
the 261 affected generating units at these facilities. 201 Allowance levels
are based on reducing annual sulfur dioxide emissions from these facilities to a level no greater than 2.5 pounds per million BTUs of fuel
consumed, based on the average fuel consumed during a baseline
1985-1987 period. 207
On January 1, 2000, Phase II will begin, tightening the emissions
restrictions and broadening the scope of facilities subject to the sulfur

198. Measured in millions of BTUs of fossil fuel consumed annually over a baseline period.
§ 765 1a(4).
199. § 7651o.
200. Pavetto & Bae, supra note 192, at 41.
201. 42 U.S.C.S. § 7651b(b) (Law. Co-op. Supp. 1991).
202. Id.
203. § 7651b(d)(l). For proposed rules for the allowance tracking and transfer system, see 56
Fed. Reg. 63,002, 63,041-61 (1991) (to be codified at 40 C.F.R. pt. 73) (proposed Dec. 3, 1991).
204. § 7651c(e)(3).
205. § 7651c(a)(1).
206. § 7651c(e)(3).
207. § 7651c(a)-(e).
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dioxide emissions allowance system. On that date, any utility unit
serving a generator with a seventy-five megawatt or greater capacity
will be subject to the allowance system. Permissible emissions levels
and allowance allocations will be based on limiting sulfur dioxide
emissions to 1.2 pounds per million BTUs of fuel consumed annually,
averaged over the baseline 1985-1987 period.2 8 Permissible emissions

levels and allowance allocations are also set for many other utility facilities, including those coal- or oil-fired units with less than a seventyfive megawatt capacity, and coal-, oil- and gas-fired units already operating below the 1.2 pounds per million BTU emission ceiling.2 9 As a
result, virtually all existing generating facilities with the capacity to
generate more than twenty-five megawatts (some 2000 additional utility units2 10) and all new utility units will be affected by Phase II regulations.2

11

In addition, other units not specifically regulated may elect

to become "affected units" and receive allowances under this system.

21 2

Most importantly, also beginning January 1, 2000, the EPA will be
required to limit the total permissible emissions of sulfur dioxide to
8.9 million tons per year, excluding unused allowances from previous
years.2 1 By the end of 1991, the EPA must promulgate a proposed list

of the basic Phase II allowance allocations. 2 4 Essentially, no new sulfur dioxide allowances will be issued once Phase II begins. With total
emissions restricted by this 8.9 million ton ceiling, facilities looking to
expand will either have to bankroll present allowances or buy them on
the open market.215 Congress hopes this ability to market and save

excess allowances will motivate facilities to drive emissions below allowable levels and will result in an overall reduction of sulfur dioxide
216
below the 8.9 million ton ceiling.
As added incentives to ensure compliance with the allowance system, excess emissions will be penalized at a rate of $2000 per ton per
217
year and any excess emissions will have to be offset in future years.

This immediate financial penalty and the loss of future allowances are
expected to substantially exceed the cost of compliance and provide
208.
209.

§ 7651d(b)(1).
§ 7651d(c)-(e).

210.

ImPLEmENTATioN STRATEGY,

211.
1991).
212.
213.
214.
63,002,
215.
216.
217.

supra note 140, at 35.
56 Fed. Reg. 23,744 (1991) (to be codified at 40 C.F.R. pt. 73) (proposed May 23,
42 U.S.C.S. § 7651i (Law. Co-op. Supp. 1991).
§ 7651b(a).
Id. This list has been delayed but is scheduled for proposal in March 1992. 56 Fed. Reg.
63,005 (1991) (to be codified at 40 C.F.R. pt. 73) (proposed Dec. 3, 1991).
Pavetto & Bae, supra note 192, at 41.
Id.
42 U.S.C.S. § 7651j(a)-(b) (Law. Co-op. Supp. 1991).
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strong incentives for maintaining allowable emission levels. 218 To enforce these provisions, continuous emissions monitoring systems
(CEMS) will be required starting November 15, 1993, at all units affected by Phase 1.219 By January 1, 1995, CEMS will be required at all
units affected by Phase II. 22
One of the chief objectives of the new allowance trading system is
to achieve better reductions in pollution levels at less cost to both government and industry.' Government saves because agencies should
need fewer regulatory personnel in enforcement. 2 Industry saves because industries will now have the flexibility to adopt the most costefficient control options. First and foremost, a facility will have to
determine whether it is more efficient to reduce emissions or to purchase additional allowances. Into this cost equation, the Amendments
add other factors: the ability of source owners or operators to attain
overall compliance by reassigning emission reduction requirements
from high-emitting to low-emitting units, m the availability of bonus
allowances for sources undertaking qualified energy conservation or
renewable energy projects,2 and the availability of time extensions
for the use of clean coal technologies (for example, the installation of
scrubbers),22 In addition, the cost of compliance may also be at least
partly offset by the proceeds from allowance trading. 226 Congress
hopes all this flexibility will stimulate conservation and innovation far
beyond the capabilities of any system of rigid restrictions.
As mentioned initially, in addition to sulfur dioxide, the EPA will
also impose strict limits on utility-produced nitrogen oxides, another
chief culprit in producing acid rain. 227 These limits will depend upon
the type of utility boilers used and the amount of fuel consumed.
Emission limits are imposed by the Act for two types of boilers, with
the EPA setting the limits for the others by January 1, 1997. 229 In
addition, by January 1, 1994, the EPA must furnish Congress with a
study evaluating the possible implementation of a system of interpol-

218.
219.
220.
221.
222.
223.
224.
225.
226.
227.
228.
229.

Pavetto & Bae, supranote 192, at 41.
42 U.S.C.S. § 7651k(b) (Law. Co-op. Supp. 1991).
§ 7651k(c).
Pavetto & Bae, supra note 192, at 41.
Id.
§ 7651c(b).
§ 7651c(O.
§7651n.
Pavetto & Bae, supra note 192, at 41.
See 42 U.S.C.S. § 7651f (Law. Co-op. Supp. 1991).
See § 7651f(b).
§ 7651f(b)(2).
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lutant trading of sulfur dioxide and nitrogen oxides allowances, further indicating Congress' enthusiasm for the allowance concept. 2 0
3. Impact
As mentioned above, the success of this market trading system will
hinge on the EPA's ability to administer the allowance program. If
successful, this approach will certainly be turned to in the years
ahead, perhaps to control smog-producing chemicals or as part of a
future effort to control "greenhouse" gases. In fact, state and local
programs are beginning to examine the market-based approach. For
example, southern California regulators are considering the creation
of a computerized market for permits to emit VOCs.2Y'
Beyond regulations implementing the trading system and initial permitting and allowance distribution, the EPA's major concern will be
the required continuous emissions monitoring systems (CEMS). Required to be in operation starting November 15, 1993, the EPA must
publish CEMS regulations by May 15, 1992 .2
In devising and implementing the market system itself, the EPA will
have to recognize the need for a wide variety of commercial arrangements for emission allowances, including leases, sales agreements, and
exchanges.2 3 An accurate tracking system to follow the exchange of
allowances will also be a must. Transfers will have to be direct and
almost automatic, with minimal burden on the parties, to avoid the
potential of a facility claiming allowances already transferred to another source.2 4 In addition, in conducting auctions and special sales
of allowances, the EPA will have to recognize that large-scale trading
tends to create advantages for larger utilities with access to greater
funds. Without safeguards, smaller companies may be disadvantaged
by larger companies developing strategies to enhance their purchasing
5
power.2
Further, utilities will have to compete for allowances with nonutility
interests and organizations. Demand for allowances by these parties

230. § 7651b(c).
231. Peter Passell, A New Commodity to Be Traded: Government Permitsfor Pollution,
N.Y. Tnmas, July 17, 1991, at Al, A12.
232. 42 U.S.C.S. § 7651k(a) (Law. Co-op. Supp. 1991). For proposed rules for CEMS, see
56 Fed. Reg. 63,002, 63,061-91, 63,291-335 (1991) (to be codified at 40 C.F.R. pt. 75) (proposed
Dec. 3, 1991).
233. Pavetto & Bae, supra note 192, at 41.
The Chicago Board of Trade, the nation's largest commodity market, voted on July 16, 1991,
to approve computerized trading of allowances beginning in 1993. Passell, supra note 231, at
Al. The Board "will also ask the Commodity Futures Trading Commission for permission to
establish a continuing 'futures' market." Id. at A12.
234. Pavetto & Bae, supra note 192, at 41.
235. Id.
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will reduce the quantity available to utilities.2 6 Congress contemplated
that allowing brokers, investors, and other interested parties to own
allowances would maintain fluidity in the allowance market and facilitate efficient pricing. 237 Significantly, nothing in the Amendments prevents a group from buying up allowances to make them unavailable
8
for utilities, thus discouraging or prohibiting expansion.23
By May 1992, the EPA must promulgate the new operating rules
and regulations of the allowance system. Utilities will obviously want
to be intensely involved in this effort. In addition, other interested
parties will want representation in this process, not only because of its
immediate implications on acid rain control, but because of the potential proliferation of this approach if it should prove successful.
The allowance system is largely a federally driven program. Consequently, DER will be most involved in the subsequent permitting and
enforcement of the EPA regulations. In Phase I, only two major Florida generating facilities come under the scope of the acid rain program: TECO's Big Bend and Gulf Power's Crist.2 9
The EPA recently published final rules governing the auction and
direct sale of allowances. 240 These auctions and direct sales will dispense with the 2.8% reserve of allowances required by the Amendments.241 In accordance with the Amendments, annual spot and
advance auctions will be held by March 31 of each year, with both
types of auctions beginning in 1993.242 Although spot auction allowances are generally usable prospectively, advance auction allowances
may not be used until seven years after their purchase.243 Direct sales,
both spot and advance, will be held no later than June 1 of each year,
with advance sales beginning in 1993.2 44 The price of allowances at
these direct sales will be $1500, with subsequent increases tied to the
Consumer Price Index. 245 Independent power producers (IPPs) may

236.
237.
238.
239.
240.
241.

Id.
Id.
Id.
42 U.S.C.S. § 7651c(e)(3) (Law. Co-op. Supp. 1991).
56 Fed. Reg. 65,592 (1991) (to be codified at 40 C.F.R. pt. 73).
42 U.S.C.S. § 76510(b) (Law. Co-op. Supp. 1991); 56 Fed. Reg. at 65,592-93.

The EPA will undoubtedly delegate the actual conduct of these auctions and direct sales. See
56 Fed. Reg. at 65,606 (to be codified at 40 C.F.R. § 73.73(a)); id. at 65,608 (requesting submittal of delegation applications).
242.
243.
244.

56 Fed. Reg. at 65,603 (to be codified at 40 C.F.R. § 73.70(a)-(b)).
Id. (to be codified at 40 C.F.R. § 73.70(a)).
Id. at 65,604-05 (to be codified at 40 C.F.R. § 73.72(a), (d)).

Like those sold at auction, allowances sold at spot sales, which begin in the year 2000, will be
usable prospectively, while allowances purchased at advance sales may not be used for seven
years. Id. at 65,604 (to be codified at 40 C.F.R. § 73.72(a)).

245. Id. at 65,604 (to be codified at 40 C.F.R. § 73.72(c)).
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apply for a written guarantee giving them the right to buy these direct
sale allowances before they are offered for general public sale. 246 Unsold allowances from both spot and advance sales will be reserved for
the following year's respective auctions.2 7 With the $1500 purchase
price set at twice the projected market price for allowances,M direct
sales are apparently intended as a last resort for buyers unable to obtain their allowance needs on the open market.2 9 The EPA has also
adopted other rules governing private offerings in the auction process,
2 0
bidding, and operation of the IPP written guarantee system. 1
D.
1.

Permitting

Introduction

Permitting has been, and will no doubt continue to be, the chief
vehicle for enforcement of all the major provisions of the Clean Air
Act. Florida is within the jurisdiction of the EPA's Region IV, headquartered in Atlanta. 25t Region IV currently retains effective oversight
authority for new source review permitting in PSD and nonattainment
areas . 2 2 DER, however, performs the actual permitting for nearly all
2 3
air pollution sources in Florida. 5
To implement EPA regulations, Florida has mandated that permits
for construction and operation are required of virtually every stationary source of air pollution in the state. 2 54 In response, DER has promulgated specific mandatory permitting requirements for both the
construction and the operation of air pollution sources. 255 Additional
permitting requirements are imposed if the source is to be located in a
PSD or nonattainment area.256 Exemptions from DER air permitting
27
requirements are available, but only on a very limited basis. 1

246.
247.
248.

Id. at 65,606 (to be codified at 40 C.F.R. §§ 73.74-.75).
Id. at 65,605 (to be codified at 40 C.F.R. § 73.72(q)).
Other estimates put the initial trading price at approximately $400 per ton. Passell, su-

pranote 231, at A12.
249.
May 23,
250.
.77).
251.

56 Fed. Reg. at 23,744, 23,749 (1991) (to be codified at 40 C.F.R. pt. 73) (proposed
1991).
56 Fed. Reg. 65,592, 65,603-06 (1991) (to be codified at 40 C.F.R. §§ 73.70(c), .71, .7440 C.F.R. § 1.7(b)(4) (1990).

252. The EPA receives notice of proposed agency action on permit applications requiring
new source review in these areas, affording the EPA an opportunity to intervene. FLA. ADxN.
CODE ANN. r. 17-2.220(2)(c) (1990).
253. See FrA. ADrm. CODE ANN. r. 17-2.200-.210, 17-4 (1990).
254. FiA. STAT. § 403.087 (1989).
255. FL.A. ADm. CODE ANN. r. 17-2, 17-4(1990).
256. Id. at r. 17-2.500-.510.
257. Id. at r. 17-2.210(3), 17-4.040.
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Currently, the Bureau of Air Regulation, organized under the Division of Air Resources Management, reviews all air construction permit applications for major sources in Florida. 258 The six district offices
of DER process all air construction permits for minor facilities and all
29
air operation permits for emitting facilities. 1
2.

Title V-"Permits"

Under the Amendments, virtually all significant sources of air pollutants will be affected by a new comprehensive operating permit program. All the major titles of the Amendments, particularly the
NAAQS program, new source performance standards (NSPSs), and
the acid rain and air toxics programs, will be enforced through the
operating permit process. 260 This permitting program is modeled after
a similar program under the federal National Pollution Discharge
Elimination System (NPDES).26 1 The EPA will generally look to this
262
program to resolve similar issues.
The air permitting program is designed to centralize all emissions
requirements in a single permit document, thus avoiding conflicting
requirements and confusion. 263 Though the states will actually administer the program, the EPA will have oversight authority and veto
power over every operating permit issued. 264 The aim is to have each
source's permit specify all of the Act requirements that apply to that
source, thus increasing source accountability, enforcement, and the
EPA's oversight ability. 26
By November 15, 1991, the EPA must promulgate regulations establishing the minimum requirements of the state permitting programs.2 6 These regulations will include requirements pertaining to
permit applications, monitoring and reporting, and the imposition of
new federally mandated permit fees to pay for the cost of administering the permit program. 67 Permitting authorities will be empowered

258. Id. at r. 17-200.100, .300(2).
259. Id. at r. 17-200.500(1).
260. 56 Fed. Reg. 21,712 (1991) (to be codified at 40 C.F.R. pt. 70) (proposed May 10,
1991).
261. Id. at21,713.
262. Id.
263. Id.
264. Id.
265. Id.
266. 42 U.S.C.S. § 7661a(b) (Law. Co-op. Supp. 1991). For proposed rules to establish state
permitting program requirements, see 56 Fed. Reg. 21,712 (1991) (to be codified at 40 C.F.R. pt.
70) (proposed May 10, 1991). As this edition went to press, these rules had still not been finally
adopted.
267. Id.
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to issue permits for a fixed term not to exceed five years. 268 They will
also have authority to enforce compliance with permit and fee requirements, including the imposition of criminal penalties and civil penalties of up to $10,000 per day for each violation.2 69 The state permit
programs will also have to ensure that permit applications are expeditiously processed and that public notice is given, with an opportunity
for public comment. 270 Final permit action must be judicially reviewable at the request of applicants or other private citizens.27' Finally,
procedures must provide for review of permits and inclusion of any
272
new standards within eighteen months of their promulgation.
By November 15, 1993, each state must submit a permit program
for the EPA's approval.2 73 The EPA must approve or disapprove this
program, in whole or in part, within one year of its receipt.27 4 If revisions are required, the state has 180 days from such notice to comply. 275 Although most states already have permit programs in place
with the necessary components, most of these will have to be revised,
particularly with regard to the new federally mandated permit fee of
not less than $25 per ton of regulated pollutant.2 76 Failure to submit a
program will result in sanctions, essentially the withholding of federal
funds, and eventual implementation of a federal permitting program.277 The EPA may take similar action if it finds a state is falling
to adequately administer and enforce its own program. 278
Not later than one year after the effective date of an applicable approved permit program, a regulated source must submit a permit application and a compliance plan. 279 This compliance plan must
describe how the source will comply with all the requirements of the
Clean Air Act and include both a schedule of compliance and a schedule under which progress reports will be submitted to the permitting
authority at no less than six-month intervals.m Copies of all these
28 1
documents must be available for public inspection.

268. § 766la(b)(5)(B).
269. § 7661a(b)(5)(E).
270. § 7661a(b)(6).
271. Id.
272. § 7661a(b)(9).
273. § 7661a(d)(1).
274. Id.
275. Id.
276. Quarles & Lewis, supra note 55, at 41; 42 U.S.C.S. § 7661a(b)(3)(B) (Law. Co-op.
Supp. 1991).
277. 42 U.S.C.S. § 7661a(d)(2)(A)-(B) (Law. Co-op. Supp. 1991).
278. § 7661a(i).
279. § 7661b(c).
280. § 7661b(b).
281. § 7661b(e).
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The permits themselves will specify enforceable emission limitations
and standards, a schedule of compliance, and submission of required
monitoring reports at least every six months. 2 2 The permit should address all applicable pollution control obligations under the SIP, the
acid rain program, the air toxics programs, and all other applicable
provisions. 8 a Significantly, compliance with the terms of a permit issued in accordance with the Act will serve as a "permit shield,"
shielding the permit holder from actions for operating without a permit. 284 The permit may also provide that compliance with its terms will
be deemed compliance with any other applicable requirements of the
285
Act that are specifically addressed in the permit.
Another important provision of the new permitting program is that
all new permit applications, as well as permit modifications and renewals, must be submitted to the EPA for approval. 2 6 The EPA has
forty-five days from receipt to make a written objection to the issuance of the permit.28 7 If the EPA fails to make such objection, any
person may petition the EPA to take such action up to sixty days after
expiration of the original forty-five-day period. 28 The state permitting
authority must submit an appropriately modified permit to the EPA
within ninety days, or the EPA may take appropriate action on the
permit. 289 The same ninety-day period and EPA authority apply where
the EPA independently finds cause to take action on an existing permit. 290 Upon submittal of a permit application, the state permitting
authority is also required to notify any state whose air quality may be
291
affected by the source or that is within fifty miles of the source.
These states may then make recommendations to the issuing permitting authority, which must justify the rejection of any such recommendations to both the EPA and the affected states. 292
In addition, by November 15, 1992, states must submit, as part of
their SIP, plans for establishing a "small business stationary source
technical and environmental compliance assistance program"
(SBAP) .293 This program will include businesses of fewer than one

282.
283.
284.
285.
286.
287.
288.

§ 7661c(a).
56 Fed. Reg 21,712 (1991) (to be codified at 40 C.F.R. pt. 70) (proposed May 10, 1991).
42 U.S.C.S. § 7661c(f) (Law. Co-op. Supp. 1991).
Id.
§ 766ld(a)-(c).
§ 7661d(b)(1).
§ 7661d(b)(2).

289.
290.
291.
292.
293.

§ 7661d(c).
§ 7661d(e).
§ 7661d(a)(2).
Id.
§ 7661f(a).
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hundred employees meeting the definition of "small business" contained in the Small Business Act. 29 These businesses must not be
"major sources," and they must emit less than fifty tons annually of
any single regulated pollutant and less than seventy-five tons annually

of all regulated pollutants. 295 Other businesses may petition the state

for inclusion in the program as long as they do not emit in excess of

one hundred tons annually of all regulated pollutants. 296 The program

is intended to assist small businesses with virtually every aspect of the
Act which may now affect them, from permitting to information on
compliance measures and available technologies. 29 A designated state
office will be created to serve as ombudsman for these businesses in
connection with implementation of the Act. 298
3.

Impact

The new permitting program under Title V will be enormous and
will involve tens of thousands of new sources that previously required
no air permits at all. Some industry representatives set this number at
up to 146,000, while EPA officials estimate the number will be closer
to 10,000.29 The proceedings springing from the permitting process

will primarily be administrative proceedings spurred by permit applications and judicial review proceedings after those applications are de3 °° The proliferation of proceedings
nied or approved.
under the Clean
Water Act's NPDES program, on which the new air permitting
scheme is based, provide some indication of the storm to come.30 ,
Also important will be the regulatory process leading up to the
adoption of specific permitting program requirements. The EPA has
published proposed regulations setting forth these requirements in the
Federal Register. 30 The proposed regulations would give state agen-

cies a total of three years to complete the approval process on the
initial wave of permit applications filed within the first year of state
program approval.303 Thereafter, all permits and renewals would have

294. § 7661f(c)(1)(A)-(B).
295. § 7661f(c)(1)(C)-(E).
296. § 7661f(c)(2).
297. § 7661f(a).
298. § 7661f(a)(3).
299. David Sive & Richard M. Hall, Clean Air Amendments Mean More Litigation, NAT'L
L.J., Dec. 24, 1990, at 15, 16.
300. Id. at 16.
301. Id.
302. 56 Fed. Reg. 21,712 (1991) (to be codified at 40 C.F.R. pt. 70) (proposed May 10,

1991).
303.

Id. at 21,717.
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to be processed within eighteen months of receiving a completed application.3t 4 Recognizing the magnitude of this process, the EPA is
proposing that all nonmajor sources receive a total of five years from
state program approval to apply for a permit.30 5 Within nonattainment areas, however, this extended application time may be granted
only if a state can demonstrate that it is capable of implementing its
3 °6
SIP without federally enforceable operating permits.
To provide sources with as much operational flexibility as possible,
the proposed permitting requirements include three levels of operating
permit changes. "Permit modifications" apply to a source making
any major physical or operational modifications requiring new source
review under Title 1.307 These modifications must go through the same
procedure as initial permit issuance, with EPA review, public comments, and hearings. 3 8 "Administrative permit amendments" allow
the state to make minor permit changes, such as corrections of typographical errors or name or address changes. 309 "Minor permit
amendments" apply to sources making modifications that would exceed their original permit terms but that would not otherwise violate
310
federal requirements or rise to a level requiring new source review.
In this instance, sources need give only seven days notice to the state
and EPA before making such a modification. 31' If neither the state
nor EPA object within those seven days, the source may proceed with
the modification. 3 2 DER has expressed concern to the EPA that the
3 3 If
seven-day period for objection to such changes is too short.
forced to approve or object to a notice of proposed change within
seven days, DER might resort to routinely objecting to these permit
31 4
amendments.
The scope of the permit itself and the permit shield concept provide
additional flexibility. The permit allows anything it expressly authorizes, and also anything it does not specifically prohibit. 31 5 Thus, any

304. Id.
305. Id. at 21,715.
306. Id. at 21,716.
307. 56 Fed. Reg. at 21,720.
308. Id.
309. Id.
310. Id.
311. Id.
312. Id.
313. Bureau of Air Reg., Dep't of Envtl. Reg., Comments on Proposed EPA Operating
Permit Program Requirements 15 (July 5, 1991) (unpublished comments, available at Fla. Dep't
of Envtl. Reg., Tallahassee, Fla.) [hereinafter DER Comments].
314. Id.
315. 56 Fed. Reg. 21,712, 21,718 (to be codified at 40 C.F.R. pt. 70) (proposed May 10,
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3 16
change not violating the permit terms should generally be allowed.
The permit shield is designed to stabilize the permit process and give
greater certainty to the regulated community. 317 As a result, the EPA
is advocating a broad interpretation of the permit shield concept to
protect a source from enforcement of a whole class of Act requirements if the permit addresses any one of those requirements. 318 This
permit shield, however, would not include source modifications that
make new requirements applicable nor omissions of applicable requirements from a permit.31 9 DER favors a narrow interpretation of
the permit shield "limiting its protection to those requirements the
320
permit explicitly addresses."
An additional concern for DER is the operating fee program that
32
must meet the direct and indirect costs of the permitting program. '
To be approved, a state plan generally must include permitting fees of
at least $25 per ton of each regulated pollutant, with the state not
required to include emissions in excess of 4000 tons per pollutant in
the fee calculation. 32" Lesser fee amounts may be specified if the state
shows they will meet the cost of the permitting program.3 2 Initially,
DER must be given the statutory authority to collect such fees, which
will exceed their current authorized ceiling. 324 In the meantime, it must
also complete numerous program development tasks. Thus, more
money will have to be generated in the state budget. Perhaps partly in
response to these concerns, the Legislature recently increased permit
fee ceilings to a $4000 fee cap for operating permits and a $7500 fee
cap for construction permits. 32s DER quickly amended its rules to set
a $7500 fee for construction permits, while leaving the fee for operat3
ing permits at $2000. 26
Other statutory changes will also be required. Among these, more
than ninety days will have to be allowed for approval or denial of a
permit application to accommodate EPA review and the petition process. 327 Florida's Administrative Procedure Act, chapter 120, Florida

316. Id.
317. Id. at21,719.
318. Id.
319. Id.
320. DER Comments, supra note 313, at 3.
321. See 42 U.S.C.S. § 7661a(b)(3)(B) (Law. Co-op. Supp. 1991); 56 Fed. Reg. 21,712,
21,720 (to be codified at 40 C.F.R. pt. 70) (proposed May 10, 1991).
322. § 766la(b)(3)(B)(i), (iii); 56 Fed. Reg. at 21,720-21.
323. § 7661a(b)(3)(B)(iv); 56 Fed. Reg. at 21,721.
324. DER Comments, supra note 313, at 21.
325. Ch. 91-305, 1991 Fla. Laws 2923, 2950-51 (amending FLA. STAT. § 403.087(5)(a)).
326. FLA. ADnm. CODE ANN.r. 17-4.050(4)1-2 (1991).
327. See FLA. ADMN. CODE ANN. r. 17-4.055(5) (1990); supra text accompanying notes 264,
286-92.
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Statutes, will no doubt also have to be amended in response to the
Amendments' prescribed petition process. 321 In addition, the statutes
will have to provide for the329EPA's review of all operating permits and
subsequent veto authority.
E.
1.

Enforcement

Introduction

Over the last few years, the trend in environmental legislation has
been toward greater enforcement sanctions. 330 Because the last major
amendment to the Clean Air Act occurred in 1977, the Act has not
kept pace with this trend. As a result, the enforcement provisions of
the Act have lagged behind those in newer pieces of environmental
legislation. 33' The Amendments of 1990 seek to remedy this situation
by providing a wide range of new penalties and sanctions, greatly expanding the EPA's enforcement powers.
Under the Clean Air Act, as amended through 1988, the EPA's enforcement procedures are somewhat constrained. First, upon receiving
information that a violation of an SIP requirement is taking place, the
EPA administrator generally must issue a notice of violation to both
the violator and the affected state. 332 If the violation continues thirty
days after issuance of such notice, the EPA may then proceed by either issuing a compliance order or commencing civil action. 333 Violations of certain sections of the Act-for example, provisions related to
new source performance standards or hazardous emissions-do not
require a thirty-day notice period.3 34 Upon information of such a violation, the EPA may proceed directly to a compliance order or civil
35
action.
Whenever the EPA finds that violations of the SIP are so widespread as to indicate a failure of enforcement by a state, the EPA will
notify the state via public notice. 336 If such nonenforcement continues
thirty days after such notice, the EPA will proceed to enforce the SIP
through compliance orders and civil actions during a "period of fed328.
329.
330.
331.
332.
333.

See supra text accompanying notes 264, 286-92.
Id.
Quarles & Lewis, supra note 55, at 42.
Id.
42 U.S.C. § 7413(a)(1) (1988) (amended 1990).
Id.

A compliance order must state with "reasonable specificity the nature of the violation [and]
specify a time for compliance which the Administrator determines is reasonable, taking into
account the seriousness of the violation and any good faith efforts to comply with applicable
requirements." § 7413(a)(4) (amended 1990).
334. § 7413(a)(3) (amended 1990).
335. Id.

336.

§ 7413(a)(2) (1988).
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erally assumed enforcement. ' 337 Moreover, if the state is not enforcing certain provisions of the Act, in particular those involving
nonattainment areas, the EPA may issue an order or commence civil
action to prohibit the construction or modification of any major
338
source in that area.
In civil actions in federal district court, 339 the EPA may naturally
seek both injunctive relief and noncompliance penalties. These penalties generally cannot exceed $25,000 per day of violation.3 4 In determining the size of the penalty, the district court must consider "the
size of the business, the economic impact of the penalty on the business, and the seriousness of the violation. " 341
Under the old law, if a person knowingly violated an SIP requirement, the penalty included a maximum fine of $25,000 per day of violation, plus a possible one-year prison term.3 42 If the violation
occurred after a first conviction, punishment included a maximum
fine of $50,000 per day of violation and a maximum of two years in
prison. 343 In addition, knowingly making false statements on any application or document or tampering with a monitoring device could
3
cost the offender $10,000 and six months in prison. 44
2.

Title VI- "ProvisionsRelating to Enforcement"

Though provisions for civil judicial enforcement remain virtually
unchanged, the EPA may now pursue new administrative penalties
and other administrative actions. 45 After the same thirty-day notice
period for most types of SIP violations, the EPA may issue an administrative order assessing a maximum civil administrative penalty of
$25,000 per day for each violation. 346 Generally, such penalties may
not exceed $200,000. 347 Before issuing such an order, however, the
EPA must notify the individual of the proposed order and provide an

337. Id.
338. § 7413(a)(5) (amended 1990).
339. In the district court for the district where "the violation occurred or in which the defendant resides or has his principal place of business ..... " § 7413(b) (amended 1990).
340. Id.
341. Id.
342. § 7413(c)(1) (amended 1990).
343. Id.
344. § 7413(c)(2) (amended 1990).
345. 42 U.S.C.S. § 7413(d) (Law. Co-op. Supp. 1991).
346. § 7413(d)(1).
347. Id.
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opportunity for a hearing within thirty days of such notice.3 4 The
EPA must develop "reasonable rules for discovery and other proce349
dures" for these hearings.
In addition, the Amendments authorize the EPA to establish a field
citation program for minor violations that will be described in forthcoming EPA regulations. This program will empower government inspectors to write citations assessing penalties of up to $5000 per day of
violation.350 Within a reasonable time prescribed by regulation, an individual so assessed may either pay the penalty or request a hearing.35'
The hearing procedures will not be governed by sections 554 or 556 of
title 5 of the United States Code. The hearing need only provide a
reasonable opportunity to be heard and present evidence. 3 2 Individuals may also seek review of these penalties in federal district court
thirty days after the assessment order becomes final.353 The district
court, however, may not set aside or remand the assessment order unless the record shows an absence of substantial354evidence of a violation
or the order constitutes an abuse of discretion.
If a person falls to pay any civil or administrative penalty, a civil
action will be commenced against the individual for the penalty plus
interest.3 55 In these proceedings, the "validity, amount, and appropri' 356
ateness of such order or assessment shall not be subject to review.
Attorney's fees and costs, as well as other enforcement expenses, are
recoverable against the violator. 357 In addition, a ten percent per quar35
ter nonpayment penalty applies. 1
Another significant enforcement sanction expands the EPA's authority in the contractor listing program. Previously, no federal
agency could enter into a contract with a criminal violator that was to
be performed at the facility that gave rise to the conviction if the facility was owned, leased, or supervised by the violator.3 9 This provision
has now been expanded to give the EPA authority to exclude from
federal contract consideration any facility owned or operated by a
348. § 7413(d)(2)(A).
349.

Id. For proposed rules to establish procedures for the administrative assessment of civil

penalties, see 56 Fed. Reg. 33,401 (1991) (to be codified at 40 C.F.R. pt. 22) (proposed July 22,
1991).
350. 42 U.S.C.S. 7413(d)(3) (Law. Co-op. Supp. 1991).
351. Id.
352. Id.

353. § 7413(d)(4).
354. Id.
355. § 7413(d)(5).
356.
357.
358.
359.

Id.
Id.
Id.
42 U.S.C. 7606(a) (1988) (amended 1990).
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criminal violator, a power that could have significant implications for
both violating companies and the federal agencies with whom they do
3
business . 60
Criminal sanctions have also been increased, with virtually any
knowing violation of any SIP requirement, rule, order, waiver, or permit becoming a felony.3 61 Fines, pursuant to title 18 of the United
States Code, now range from up to $250,000 per violation for an individual to $500,000 per violation for corporations, with each day of
violation constituting a separate violation.3 62 Prison terms have been
increased to a five-year maximum. 63 For violations occurring after a
3
first conviction, the maximum fines and prison terms are doubled. 6
In addition, an individual who knowingly releases an HAP or EHS
into the air, knowing that he endangers another by doing so, is subject
to substantial fines under title 18 and up to fifteen years in prison. 365
Corporations are liable for fines of up to $1,000,000 for each such
violation. 3 " A negligent release of air toxins also results in fines under
are
title 18 and up to one year in prison.3 67 In both cases, punishments
3 68
doubled if the violation occurs after a first conviction.
Perhaps the criminal sanctions with the greatest impact are those
concerning knowing failure to file or maintain any applications, records, or reports required by the EPA under the Act. Such violations
are subject to fines under title 18 and imprisonment of up to two
years. 369 Those who fail to install or who tamper with required monitoring devices also risk these sanctions. 370 Because the Amendments
significantly expand notice, monitoring, self-reporting, and compliance certification requirements, inattention to these myriad proce37 1
dural requirements could rapidly increase criminal liability.
In addition, the EPA is authorized by the Amendments to award up
to $10,000 to any person providing information leading to a criminal
conviction or a civil or administrative penalty.37 2 Private citizens are
also now authorized to seek civil penalties. 373 These provisions, espe-

360.
361.
362.
363.
364.

42 U.S.C.S. § 7606(a) (Law. Co-op. Supp. 1991).
§ 7413(c)(1).
Quarles & Lewis, supra note 55, at 41.
42 U.S.C.S. § 7413(c)(1) (Law. Co-op. Supp. 1991).
Id.

365.

§ 7413(c)(5)(A).

366.
367.

Id.
§ 7413(c)(4).

368.
369.

§ 7413(c)(4)-(5).
§ 7413(c)(2).

370.
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cially the latter one, are bound to result in a significant increase in
these actions, as occurred during the 1980s under similar provisions in
374
the Clean Water Act.
3. Impact
The expansion of the enforcement options open to the EPA and the
expanded provision for citizen suits will undoubtedly increase the frequency and variety of air pollution litigation. In particular, the expansion of the criminal sanction provisions under the Amendments will
result in a wealth of activity for the growing subspecialty of environ3 75
mental criminal defense.
On a state level, Florida's enforcement program is embodied in an
annual Enforcement Agreement between the EPA and DER.37 6 Although Florida is only medium-sized in terms of industrial base, Florida ranks at or near the top of regional states in receiving enforcement
dollars because of its aggressive enforcement program.3 77 In terms of
adjustments to current enforcement practices, DER is presently geared
more toward civil than criminal enforcement, because of the greater
complexity of criminal procedure.3 78 DER has, however, been stressing the availability of criminal sanctions to its district offices. 379 Criminal sanctions would most likely be sought where criminal intent is
apparent or in cases of record falsification, as DER depends on accurate record-keeping to ensure compliance.3 10 In addition, DER's current 120-day clock in which to take action on violations may be
replaced by a 150-day clock because of the increasing case load in
DER's Office of General Counsel. 381 Finally, it remains to be seen
whether the Legislature will grant DER the authority to implement its
38 2
own field citation program.
III.

CONCLUSION

The Clean Air Act Amendments of 1990 are a bold and ambitious
attempt to tackle some of the most stubborn air pollution issues fac-

374. Sive & Hall, supra note 299, at 16.
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ing the United States and the world. When fully implemented, the
Amendments will eliminate 56 billion pounds of air pollution per year
(224 pounds per year for every person in the United States), reduce
emissions causing acid rain by fifty percent, and reduce emissions of
toxic air pollutants by seventy-five percent.3 8 3 Cleaner cars, fuels, factories, and powerplants will result, and the impact of man on our nation's natural resources, including our lakes, streams, parks, and
3
forests, will be greatly reduced. 8
The road to these improvements, however, will be a long and arduous one. Previously, the EPA issued seven or eight major environ38 5
mental regulations per year in response to all environmental laws.
The Clean Air Amendments of 1990 challenge the EPA with the task
of writing some fifty-five major rules within two years of enactment,
3
with more than twenty-five to be developed in the first year alone. 1
In addition, the Amendments call for a total of as many as 175 new
regulations, major and minor, thirty guidance documents, fifty research efforts, twenty-four reports to Congress, and the creation of
3
seven new panels to study air issues. 8
Faced with this mammoth task, the EPA is changing its approach
to the regulatory process. In the past, disputes among affected parties
38 8
have led to litigation of eighty percent of the EPA's regulations,
throwing a massive wrench into the regulatory process. To curtail this
delay, the EPA is developing regulations through both formal and informal committees of outsiders affected by the Amendments. 389 By
trying to involve these affected parties in the initial regulatory process,
the EPA hopes to avoid lengthy and costly court battles. This approach may be the only hope the EPA has of meeting the tight deadlines for regulations imposed by the Amendments.
The viability of this cooperative approach is in doubt, however, because it is unclear to what extent the EPA's negotiators at the more
formal "reg-neg" discussions speak for the rest of the federal government-especially the Office of Management and Budget (OMB). 39°
Agency outsiders are concerned that the fruits of their labors will be
overruled by OMB, the White House office which reviews all environ-
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mental regulations to determine their cost to industry. 91 Thus far,
White House officials have apparently been unwilling to commit
themselves to the results of the reg-negs.3 92 EPA officials recently cancelled reg-negs aimed at drafting rules on control of nitrogen oxide
emissions from coal-burning power plants because of concerns over
the lack of White House support for the process. 93
As this long process winds to a close, the result will be cleaner air
for all of us. The average American, however, will have to pay a price
in terms of higher costs for many commonly used products and services that emit pollutants. Despite Congress' attempts to reduce the
burden of compliance by adopting innovative control strategies, industry will be saddled with a host of costly new regulations. At least
some, if not all, of these costs undoubtedly will be passed on to consumers. From automobiles and fuel, to printing and dry cleaning, to
household cleaners and backyard barbecues, the Amendments will inexorably change the American lifestyle. Whatever the costs may be,
however, Americans can take comfort in the fact that the price they
pay now will ultimately ensure that we can all breathe easily well into
the twenty-first century, and beyond.
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